HOW TO PROTECT YOUR COMMISSIONS
I have been asked to speak to you about things you can do to protect your commissions.  My presentation is in basic parts.  First, I want to talk about things you can do and should do before you enter into an agreement with a client.  The second section of my presentation is about what needs to be included in your listing agreement or other fee agreement with your client.  Finally, we will discuss your alternatives if you have been wronged and have not been paid what you were entitled to be paid.

First Things First
There are a number of steps you need to take to protect yourself before a client even comes in the door.  First, you need to get your corporate form in order.  Most business brokers operate as a corporation or an LLC or some other type of legal entity.  If you are conducting business in your own name as a sole proprietorship, there is not anything else you need to do, except reconsider whether you should be operating as a corporation or a limited liability company or some other corporate entity.  Keep in mind that if you are operating in your own name as a sole proprietorship, then all of your personal assets are in jeopardy if something goes wrong in your business.

Most of you are probably operating as a corporation.  A corporation can be either be a “C” corporation or “S” corporation.  The designation of whether you are a C corporation or an S corporation is really a tax matter and deals primarily with how you report corporate income.  C corporations have a separate tax return.  An S corporation’s income is attributed to the shareholders and is recorded on an attachment to the individual’s tax return.

For every corporation, you need to make sure that you are currently registered with the Secretary of State.  Each year, the Secretary of State sends a registration renewal form to every corporation requesting updated information on the corporation, its business address, officers and registered agent.  That information is kept in a database by the Secretary of State which can be accessed on the internet.  If a corporation fails to register with the Secretary of State, the corporation will ultimately be dissolved by the Secretary of State.  This typically takes two years or more before the Secretary of State dissolves a corporation for failing to file its annual registration.  At best, it is embarrassing if the Secretary of State dissolves your corporation.  At worst, if your corporation is dissolved, you lose the protection of operating as a corporation.  That means your personal assets may become subject to claims of the corporation’s creditors.

You also need to keep your corporation’s by-laws current.  A good set of by-laws should not need many amendments as time goes on except to record new members or new officers.  However, when you do admit new members to the corporation or have new officers, it is very important that the corporate records reflect those new persons and positions.  Disputes between shareholders in small corporations can become very messy, especially when these types of corporate records are not kept current.  

You also need to make sure that your annual shareholders and directors meetings are documented.  Each meeting will result in a resolution that can be quite simple but needs to be maintained in the corporate record book.  If a corporation fails to document these annual meetings and resolutions, that can be evidence for a claimant against the corporation to contend that the corporation is a fiction and seek to attack your personal assets.  These annual shareholders and directors meetings and resolutions need not be expensive.  You do not need a lawyer to draft them, although it might be a good idea to consult with an attorney at least initially on drafting these resolutions and then use that same form each succeeding year.

If you do not maintain the corporate form as I just described, by maintaining your information with the Secretary of State, having your by-laws kept current, and documenting your annual shareholders and directors meetings, the corporation may lose its right be treated as a separate legal entity.  That means that the corporation might not be allowed to bring a lawsuit to collect any commissions it is owed and it might also mean that the shareholders lose the protection of the corporation.  The shareholder’s personal assets may become subject to claims of the corporation’s creditors.  Neither of those is a good situation.

A limited liability company is a little bit easier to maintain than a corporation.  If there are multiple members of your limited liability company, you need to have an operating agreement to clarify the rights and responsibilities of the different members.  The operating agreement is similar to the by-laws of a corporation.  On the other hand, if you are operating as a single member LLC, you do not need to have an operating agreement.  If you do have multiple members in your LLC, it is highly recommended that you have an attorney prepare an operating agreement or review your existing operating agreement.  Disputes between members of a limited liability company, or any other small closely held business take on many of the characteristics of a divorce.  These disputes are very expensive to resolve, not just in terms of money, but also in terms of time and emotion.

Annual meetings of the members and resolutions are not required for an LLC, but might be a good idea to prepare anyway since they would be evidence of the separate nature of the company from the business of the individual members.

Once you have made sure that your corporate form is order, you need to make sure that your accounting for your company is in order.  One of the first questions I always ask clients who are starting a new business is whether they have a certified public accountant.  You may or may not have legal issues that arise with a company but you will always have accounting and financial and tax issues.

Your accountant will also help you keep the company finances separate from personal finances.  Once again, that is essential for maintaining legal protections of your personal assets.  Having an accountant with whom you have a relationship will also be of great help if you end up in any legal dispute.  

There are a couple of other items that you need to consider to protect yourself and your commissions before you even discuss a relationship with a client.  You need to make sure that you have any licenses that are required for you to carry on your business.  For business brokers, you need to determine whether you need to have a real estate license and perhaps a securities license.  If you are selling a business that includes real estate, you are going to need to have a real estate license or associate someone with a real estate license in the transaction.  Likewise, if you are not doing an asset sale, but are actually selling shares of a corporation, you may need to have a securities license.  If you do not have a securities license, you may need to associate someone in the transaction who does have one.  If you attempt to close a deal that includes land without a real estate license or if you attempt to sell a business without a securities license, you may run afoul of the governing authorities of those two industries or you may face a claim that you are not entitled to your commission because you lack those licenses.

Once your house is in order, we can talk about your potential clients.  The first question to ask is, what do you know about a new client?  In my experience, the clients you can have the most confidence in are those who have been referred to you by somebody that you already know and trust.  If a potential client is not a referral, take the time to visit that client’s business.  Does it look like a legitimate business?  Does it look like what the client represented it to be?  In this day and age, you can also Google your potential clients to see what you can find out about them.  You may even have the ability to run a Dunn & Bradstreet report on them.  You may also be able to check references that they give you.  The concern that I am addressing here is not so much that a potential client will steal money from you, but rather that they will waste your time.  In my view, wasting your time is almost as bad as stealing money from you.

I also think you should consider when meeting a potential client whether you know anything about the business that the client is bringing you.  If you do not have any experience with that business, you ought to consider finding someone in the business brokerage community who does have experience in that business and co-broker the deal with them.  The less you know about the business the more pitfalls you may encounter and the less likely you are to actually accomplish a sale.

In this difficult economic environment, you also should consider whether listing businesses for sale is the only way to earn a fee.  How many times have you helped someone get a business ready to market for sale and then the client changed its mind or the market went soft?  The work you performed helping that person get the business ready to market is of value.  You have experience and knowledge that is of value to your clients.  Commissions on sales are not the only way to be compensated.  

You can and should consider offering your expertise as a consultant to potential clients.  That service could be compensated in a number of different ways.  You could be paid on an hourly rate.  If you are quoting an hourly rate to a potential client, you ought to give some thought to what that rate should be.  How do you calculate such a rate?  You could consider what your commissions have been when listing businesses for sale and divide that figure by the amount of time you spent working those sales.  That would be a reasonable way to compute an hourly rate.  You might also ask what other business brokers are charging in terms of their hourly rates.  You might compare those rates to other professionals, such as doctors or lawyers.  Whatever you decide your rate is, you need to negotiate that with your client ahead of time and get that agreement in writing.  

If you have an hourly rate agreement with your client, you will then need to be diligent about recording the time you spend on that project.  Historically, lawyers have tracked their time and there are a number of ways of doing it.  Whatever you do, you need to show how you recorded your time and the more detailed the better.  If you end up in a dispute with the client about the amount of time you spent, simply trying to remember off the top of your head is not going to be good enough.

You may also consider a fixed fee for your consulting services.  Once again, the number one rule is to reach an agreement with your client ahead of time and put that agreement in writing.

Keep in mind, the law does not require that a writing look like a pre-printed contract signed and notarized.  A written agreement regarding your fees could be a letter signed by you and the client, it could be an e-mail exchange, and it could even be a check from a client to you with a description on the memo line.  Whatever you do, you must get something that is better than just your word against your client’s word.

If you are going to do consulting work for a client, whether it is an hourly rate or a fixed fee, you need to strongly consider getting a retainer from your client.  Think about it, if a client will not give you a retainer, why do you think he or she is going to pay your fee at the end of the project.  If they do pay your retainer, you know they are serious and you better be serious.  

I am continually amazed that we professionals spend such a disproportionate amount of time and effort with our most difficult clients, at the expense of our clients that treat us well.  Why is that?  I will tell you that, in my experience, some of my most gratifying moments have been when I terminated a client.  We are hesitant to turn down any business.  But on those few occasions when I fired a client, I knew it was the right thing to do, not just for me, but for my other clients.

When you get a retainer from your client, be prepared to place that retainer in an escrow or trust account with a bank.  Banks do not charge very much for such accounts, sometimes nothing at all, and it will give your client additional confidence that their money is safe and that you are not ripping them off.  

One final note on non-traditional fees for business brokers.  It seems to me that you should also consider bartering your services when it makes sense.  In this difficult economy, cash is king and everyone is holding on to their cash.  You may come across clients who need your services but are short of or do not want to pay you cash for consulting work.  There is nothing illegal or improper about providing your services in exchange for services or goods from a client.  You have the same tax reporting obligations in a barter agreement that you do in a cash agreement, but there is nothing in the law that prevents you from entering into a barter agreement.

Get it in Writing

Once you have your house in order, what can you do to protect your commission with a client?  The first answer is always to get your fee agreement in writing.

General Contract Principles

In order to create an enforceable contract, the following elements must be met (1) the parties are competent to contract, (2) consideration is given, (3) both parties assent to the terms of the contract, and (4) the subject matter of the contract is identified. O.C.G.A. § 13-3-1.  

The competency of parties to contract is generally given, except in cases where children, elderly persons, or mentally incompetent persons attempt to enter contracts.  Consideration, in layman's terms, is something of value given by each party to show its assent to the contract.  In most cases, consideration consists of mutual promises by the parties to be bound by the terms of the agreement, usually evidenced by the signing of a written agreement between the parties.  Both parties must assent to every essential term of the contract and if even one essential element remains undetermined, no valid contract exists.  However, a person who reads and signs a contract is presumed to know of and understand the contents of the contract.  The contract must also identify the subject matter and all of the essential terms of the contract and should include the rights and obligations of each party.  


Unfortunately, the terms of contracts are not always clear.  The cardinal rule of contract construction is to ascertain the intention of the parties, and if the intention is clear from the writing, the contract will be enforced as written. O.C.G.A. § 13-2-3.  Words in contracts are given their usual and common meaning, unless the words are technical in nature or used in a particular trade or business, in which case the words will be given their common meaning within that industry.  If a word or phrase in a contract is deemed to be ambiguous, the word or phrase will be construed against the party drafting the contract, which in this case is usually the broker.


Parol evidence which is evidence extrinsic from that contained in the contract (i.e. testimony regarding the meaning of a term of a contract, or writings that refer to communications between the parties as to the meaning of the contract) will not be considered to vary the clear terms of a written contract.  Only if a contract, or one of its terms or phrases is deemed ambiguous will parol evidence be considered, and such parol evidence will only be used to help the court ascertain the intent of the parties with respect to the ambiguity in the contract.  Parol evidence will also be allowed if it is clear from the words of the writing that the writing does not contain the whole agreement.  In those cases, parol evidence is admissible to prove the unwritten portion or terms of the contract.

Agent/Broker Contracts       


In broker and agent agreements specifically, the contract should contain (1) the names of the parties to be bound by the contract, (2) the name and description of the property to be sold, (3) the length of the agreement (including any extension clause), (4) the conditions upon which the broker/agent is entitled to payment, (5) the amount of commission and/or payment to which the broker is entitled, (6) the incorporation and entire agreement clause, and (7) the signatures of all parties to be bound.


Brokers should consider carefully the name or names of the parties they list on broker agreements.  For example, before creating or entering into a broker agreement, the broker should determine the correct and appropriate name of the party or parties from whom the broker will seek payment.  Is this party an individual?  Is this party a corporation or limited liability entity?  The broker should be careful to spell the name of the party or parties to be bound correctly and check the Secretary of State’s website for information if the party is a corporation or limited liability entity.  The broker should also consider whether commission will be owed to the broker personally or to his employer. 


The broker agreement should also include the name and description of the property which the agreement covers.  It is very important that the contract be very specific.  For example, the broker should consider whether the contract is for the sale of a business only, or whether the contract is to cover the business and real property owned by the business as well.  The broker should also be sure to consider whether items such as equipment and fixtures are to be sold as part of the business, and thus should be included in the broker agreement.  If the sale of the business includes the sale of real property, the agreement should describe the real property with specificity and include the legal description and address of the property.  A broker in one Georgia case was left in the cold when the “assets” section of the agent/broker agreement he had with the seller of a business listed some of the assets of the business but failed to list the real property on which the business was located.  The broker sold the business, which was relocated, but the seller sold the real property to a third party, and refused to pay the buyer commission on the sale of the real property because it was not covered in the written broker agreement. International Business Investments, Inc. v. Archer Motor Company, Inc., 187 Ga. App. 97 (1988).


A broker/agent agreement should also specify the length of the agreement in specific detail.  Many agreements cover not only the period specified in the contract but contain an extension clause.  Extension clauses provide that the broker will receive payment if a buyer who was introduced to the property during the listing period signs a contract to purchase the property within a certain period of time after the expiration of the listing period (often 90 or 120 days).  


Perhaps one of the most important sections of a broker agreement is the section which specifies the conditions upon which a broker is entitled to payment.  Open listing agreements often entitle brokers to payment only if the buyer is introduced to the property through the efforts of the broker.  Exclusive listing agreements are much more favorable for brokers and usually specify that the broker is to receive payment if a buyer is obtained during the listing period, regardless of whether the broker was responsible for that introduction.  This section often also specifies that payment is due only if a buyer is found who will assent to terms that are either (1) specifically listed in the agreement (i.e. a purchase price greater than $1.5 million) or (2) acceptable to the seller (a more subjective standard).  It is also advantageous for a broker agreement to provide that the broker is entitled to payment if a buyer is found who is ready, willing, and able to purchase the property on terms stipulated by the owner.  This means that if those terms are met, the broker is entitled to payment even if the seller refuses to go through with the sale.  

The term “able” has been interpreted by Georgia courts to mean “financially able.” Rucker v. Corbin, 188 Ga. App. 182 (1988).  Courts have been unwilling to enforce the payment provision in situations where the buyer sought a contract with the seller for terms that varied from those stipulated by the seller in the broker agreement.  However, if the seller assents to a contract with a buyer on terms different from those specified in the broker agreement, the broker would be entitled to commission.  Id.


The section of the broker agreement which specifies the amount of commission to which the broker would be entitled is also quite important.  The agreement could provide for payment of a certain percentage of the sale price of the business (i.e. 10 percent), or might specify different payments based on a specific threshold sale price (for example, 12 percent of the sale price, if the price is greater than or equal to $1.5 million, 10 percent of the sale price if the price is less than $1.5 million).  The broker should ensure that the agreement provides for a specific amount of commission for every situation.  One broker encountered problems, and was ultimately unable to recover any commission, when his contract with the seller provided for commission if the property was sold for more than $15,000 or less than $15,000, but failed to include language entitling him to commission if the property sold for $15,000 exactly, which it did. Cole v. Pursley, 86 Ga. App. 452 (1952).


Brokers should also consider including what is known as a “merger clause” or “incorporation and entire agreement clause” in each contract.  This type of clause provides that the written agreement supersedes all previous agreements, embodies the entire agreement between the parties, and no promises or other representations have been made, other than those set forth in the contract.  The inclusion of a merger clause protects brokers particularly because it generally prohibits the seller from later claiming that the broker made an oral promise which differed from the terms of the written contract. See Gro. Assocs., Inv. v. Kerr, 208 Ga. App. 313 (1993).  


Lastly, the broker agreement should include the signatures of the parties to be bound.  As with the first consideration, the name of the parties to be bound, the broker should ensure that the signors have the capacity to sign the agreement and bind the party to the agreement.  This is particularly important in cases where an officer of the business signs the agreement on behalf of the business.              

You got screwed!  Now what?

As a business broker, it is important to know what to do if you find yourself in the unfortunate situation of not being paid for your efforts.  It is imperative that all business brokers be fully apprised of their rights and the various channels which may be available to provide a remedy.  So, what do you do when there is an agreement and someone backs out on their end of the deal?  Depending upon the nature of the dispute, it may or may not be necessary to contact an attorney for assistance.  Following your consultation with an attorney, it may then be necessary to retain counsel to represent your interests against the adverse party.  

Legal Counsel 


Attorneys typically offer varying fee agreements which will dictate the manner in which you agree to pay for your legal services.  Basic fee agreements will typically fall into the category of either contingency, hourly or a hybrid arrangement.  Generally speaking, a contingency fee agreement means that the attorney does not get paid unless you get paid.  Contingency agreements are usually based upon the attorney receiving a percentage of the recovery, which may increase depending upon the extent of activities required to bring the matter to a resolution.  Some expenses may not be included as part of the contingency agreement and may have to be paid by you, out of pocket during the course of your representation.  Another common fee arrangement is an hourly agreement which allows the attorney to bill the client at a predetermined rate for legal work on the case.  There may be adjustments in the hourly rate based upon whether the legal work is performed by a partner, associate or paralegal.  Please be aware that an attorney may also require you to pay a retainer prior to entering an agreement to provide representation.


Once an attorney has been retained, one of counsel’s first actions may be to submit a formal demand letter to the opposing party.  The purpose of a demand letter is to “demand” that the other party 1) perform an obligation 2) pay an amount due and/or 3) fulfill a contractual obligation, all within a specified period of time.  All demand letters should provide a detailed description of the nature of the dispute, a demand that the party do something, and a deadline to perform the duty.  In some cases, a dispute can be resolved following the submission of a demand letter without the parties going to court or engaging in a formal proceeding.  However, if an agreement is not reached following the submission of a demand letter then a formal legal proceeding may be necessary.  

Arbitration   

If a formal legal proceeding is necessary, then a decision must be made whether to proceed with a form of alternative dispute resolution, such as arbitration, or avail yourself to the court by filing a civil lawsuit.    There are varying forms of ADR, but for the limited purpose of this presentation, I will only discuss arbitration since it is the most common means of ADR for disputes arising out of brokerage agreements.  Arbitration is a form of alternative dispute resolution which may be utilized in lieu of filing a civil action and going to court. Arbitration is a process whereby a dispute is submitted, typically by agreement in contract or separate agreement by the parties, to one or more arbitrators to make a binding decision.  An arbitrator is a neutral third party that will listen to the arguments of each side and consider evidence before rendering a decision which may be binding or non-binding.  Generally speaking, arbitration offers more flexibility and is less formal than court.  In addition, arbitration can be scheduled faster than a trial thereby allowing the matter to be resolved without delay.  

Civil Litigation

Should you decide to file a lawsuit against the opposing party then there are several courts which may be permitted to hear your case depending upon the nature of your cause of action and the parties involved. In order to make a legally valid decision, a court must have both subject matter jurisdiction (the authority to hear the type of case) and personal jurisdiction (power over the parties to the lawsuit).   Below are the Georgia courts which may be entitled to hear a cause of action:

Magistrate Court 

In Georgia, the Magistrate Court is the equivalent of a small claims court.  An action may be brought in Magistrate Court when the amount in dispute is $15,000.00 or less.  Magistrate Court may be an effective outlet to recover when the amount in controversy is limited and the parties are comfortable relying upon the ruling of a Magistrate Judge, since jury trials are not permitted in Magistrate Court.  Unlike the state and/or superior courts, magistrate actions are typically expedited with little or no discovery activities between the parties prior to the hearing date.  However, the parties are encouraged to attempt to resolve the case via settlement negotiations prior to the date of hearing.  In addition, many parties to magistrate actions are pro se, having chosen to proceed without the representation of counsel.  Magistrate actions are not governed by the formal rules set forth by Georgia’s Civil Practice Act and magistrate Judges are often lenient to pro se litigants.

State and Superior Court 


The State Court is a court of limited jurisdiction contained within each county that exercises jurisdiction over misdemeanor offenses, including traffic violations, and all civil actions unless the Superior Court has exclusive jurisdiction.  The Superior Court is Georgia’s court of general jurisdiction and has exclusive jurisdiction over felony prosecutions, divorces, equity and cases regarding the title to land.  


Both State and Superior Court actions are governed by the rules set forth in the Georgia Civil Practice Act.  In each of these courts, an action may be initiated by the filing of a Complaint.  Once a Complaint is filed and properly served upon the offending party, the adverse party then has 30 days in which to file an Answer.  Once the Answer is filed, the parties will engage in a discovery period which usually will last for at least six months.  However, this period may be shortened or lengthened at the discretion of the court.  During this discovery phase, the parties have an opportunity to “discover” the other side’s case.  This may be done through the submission of questions which must be answered under oath, by the production of documents and/or depositions.  Once the discovery period is complete, there is typically an interim time period where the parties may file dispositive motions prior to the matter being placed on a hearing and/or trial calendar.  Parties are entitled to jury trials in State and Superior Court actions. 

The majority of actions arising out of the alleged breach of a broker agreement may be filed in either State or Superior Court.  In some instances, rulings and/or judgments from both the State and Superior Court may be appealed to the Court of Appeals.  A party’s right to appeal is governed by whether the party is seeking a direct appeal, discretionary application or an interlocutory application for appeal.  An appeal involves a review of what happened at the trial court to determine whether there were any mistakes of law and whether the trial court decision should be remanded, reversed or vacated. 
Federal Court

Federal courts have subject matter jurisdiction over two kinds of cases.  First, federal courts have jurisdiction over cases that arise under a federal law, commonly referred to as “federal question” cases.  Examples of federal question cases are those involving antitrust laws, patent infringements, matters involving federal tax law and violations of an individual’s federal civil rights.  Second, federal courts have subject matter jurisdiction over cases where there is diversity of citizenship.  Diversity of citizenship simply means that the adverse party being sued is from a different state AND you are seeking the recovery of at least $75,000.00 in money damages.  


Similar to State and Superior Court cases, federal court actions are governed by formal rules which dictate the actions of the parties.  However, the state court requirements may vary from what is required in federal court.  For example in federal court, the parties must attend an early planning conference which is held within sixteen (16) days after the appearance of a defendant by motion or by answer.  Federal court actions also require the submission of a Preliminary Report and Discovery Plan which must be filed within thirty (30) days after the appearance of the first defendant by answer or within thirty (30) days after a removed case is filed in with the Court.  Discovery in federal court usually lasts only four (4) months.

There are some cases that may be brought in either state or federal court.  If the case is eligible to be heard in federal court then an attorney may considerer venue, potential jury pool and complexity of the issues in order to decide where to file the action.

Arbitration v. Civil Litigation


There are pros and cons which must be considered when determining whether to pursue an action through the court system or seek a remedy via alternative dispute resolution.  I will discuss the three most common considerations which are cost, time and right to appeal.  

Cost and time are two interrelated factors which must be carefully weighed and considered before pursuing a legal action.  With respect to each of these factors, the nature of the dispute and the amount in controversy are valuable in deciding the best course of action.  Arbitration actions are generally less formal than civil actions and may also be less expensive.  A case which has been scheduled for arbitration may be heard within a couple of months after it has been filed.  Given the expedient nature of an arbitration proceeding, a party may incur less legal expenses than a civil action.  However, despite the expeditious nature of arbitration, an attorney still must prepare the case in a manner similar to a civil action.  


The costs involved in pursuing a civil action may vary greatly depending upon the court.  For example, a magistrate action will generally involve very little expense because there is no formal discovery period and most cases are filed and heard before a magistrate judge within a few months.  Whereas in state and federal courts, actions are governed by formal rules and a discovery process which may involve numerous depositions, extensive document production, witness fees, etc.  A civil proceeding (whether filed in state or federal court) may last anywhere from 1-3 years before resolution.  In addition, given the length of time involved in a civil action and the range of discovery activities, the expenses of a civil action may greatly exceed that of a matter scheduled for arbitration.  


Once an attorney has been retained, legal fees can often be expensive and formal proceedings can sometimes take on a life of their own.  More importantly, attorneys are not clairvoyants and cannot (should not) predict the outcome of your case.  Even a “slam dunk” case can be derailed by a missing document, uncooperative witness and/or adverse evidentiary ruling.  So please be mindful of the range of likely outcomes at trial.  


The final factor to consider is the right to an appeal.  Arbitration proceedings may be binding or non-binding.  However, in most circumstances an arbitration ruling is considered final with no right to an appeal.  Many brokerage agreements contain clauses which expressly provide that all arbitration rulings are final and not subject to appeal.  Clearly, this may be problematic if the arbitrator determines that you are not entitled to a recovery or your recovery is limited to an amount less than what was sought.  


Unlike arbitration, parties to a civil action may have an opportunity to appeal depending upon the nature of the ruling and the court in which the action was filed.  Actions filed in magistrate court may be appealed to the State or Superior Court of the same county for a de novo review, which simply means that the court will hear the matter anew as if it had not previously been heard and no decision previously entered.  In actions initiated in State or Superior Court, the party may or may not have a right to an appeal.  As provided above, there are three types of appeals-direct, discretionary and interlocutory.  There are formal rules which must be followed when filing any type of an appeal.  The state and federal appeal process can be complicated for any individual so legal representation is recommended before seeking any appeal of a trial court judgment.  

Conclusion

Like most things in life, the better prepared you are at the beginning of a business relationship, the better the result at the end of the relationship.  If you are diligent in keeping your business affairs in order, and make sure you execute a comprehensive listing agreement with every client, you probably will not need to call me or another litigation attorney.  If you do get screwed, but you have kept your business affairs in order and gotten a written and signed listing agreement, you will be in a good position to recover your fee in arbitration or at trial.
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